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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION
MARK W. DOBRONSKI, Case No. 25-cv-10169
Plaintiff, Honorable Nancy G. Edmunds

United States District Judge
V.

Honorable David R. Grand
ALEXIS FRANCIS DARAUJO, United States Magistrate Judge
etal.,

Defendants.

PLAINTIFF’S RESPONSE IN OPPOSITION TO
DEFENDANT UNITED OF OMAHA INSURANCE COMPANY’S
MOTION TO DISMISS PLAINTIFF’S FIRST AMENDED COMPLAINT
UNDER FRCP 12(b)(1) AND 12(b)(6)

NOW COMES the Plaintiff, MARK W. DOBRONSKI, appearing in propria
persona, and hereby responds in opposition to Defendant United of Omaha Insurance
Company’s Motion to Dismiss Plaintiff’s First Amended Complaint Under FRCP
12(b)(1) and 12(b)(6) [ECF No. 21] (“Motion™).

WHEREFORE, for the reasons set forth in the accompanying brief, Plaintiff
respectfully requests that this Court enter its order that Defendant’s Motion be

DENIED.
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Respectfully submitted,

ok Wo tbr ol

Dated: June 9, 2025

Mark W. Dobronski

Post Office Box 99

Dexter, Michigan 48130-0099
Telephone: (734) 641-2300

Email: markdobronski@yahoo.com
Plaintiff In Propria Persona



Case 2:25-cv-10169-NGE-DRG ECF No. 27, PagelD.315 Filed 06/09/25 Page 3 of 58

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION
MARK W. DOBRONSKI, Case No. 25-cv-10169
Plaintiff, Honorable Nancy G. Edmunds

United States District Judge

V.
Honorable David R. Grand

ALEXIS FRANCIS DARAUJO, United States Magistrate Judge
etal.,

Defendants.

PLAINTIFF’S BRIEF IN OPPOSITION TO
DEFENDANT UNITED OF OMAHA INSURANCE COMPANY’S
MOTION TO DISMISS PLAINTIFF’S FIRST AMENDED COMPLAINT
UNDER FRCP 12(b)(1) AND 12(b)(6)
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CONCISE STATEMENT OF QUESTIONS PRESENTED

1. Should this Court dismiss Plaintiff’s Complaint under Rule
12(b)(1) of the Federal Rules of Civil Procedure, because
Plaintiff suffers no injury in fact sufficient for Article III
standing?

United answers: YES

Plaintiff answers: NO

2. Should this Court dismiss Plaintiff’s Complaint under Rule
12(b)(6) of the Federal Rules of Civil Procedure, because
Plaintiff fails to sufficiently plead direct or vicarious
liability against United, fails to state a claim under any of
his causes of action against United, and fails to alleged
willfulness with plausible facts against United?

United answers:  YES
Plaintiff answers: NO
3. Should this Court dismiss Plaintiff’s Florida Telemarketing
Sales Act claims under Rules 12(b)(6) as it may related to
United, because Plaintiff has failed to make any allegations
against United relating to that claim?

United answers: YES

Plaintiff answers: NO
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INTRODUCTION

This action arises under the Telephone Consumer Protection Act (“TCPA”),
47 U.S.C. § 227, et seq., and its analogous state consumer protection statutes,
stemming from a series of unconsented telephone calls received by Plaintiff from
United of Omaha Life Insurance Company (“United”) or agents acting on behalf of
United attempting to solicit Plaintiff regarding United’s final expense life insurance
products. [ECF No. 20, PagelD.194, 9 1].

United and its parent-company, Mutual of Omaha Life Insurance Company, are
habitual violators of the TCPA, having been haled into federal courts on numerous
occasions — often as a defendant in class actions — for United’s TCPA-violative
telemarketing practices.' [ECF No. 20, PagelD.215,993]. Despite United being fully

knowledgeable of the unlawful telemarketing methods being utilized to solicit

' See Escano v. Mutual of Omaha Ins. Co., case No. 21-cv-00884 (D. N.M.
filed Sep. 8, 2021); Brougher v. Mutual of Omaha Mortgage, Inc., Case No. 21-cv-
01426 (W.D. Pa. filed Oct. 20, 2021); Bryant v. Mutual of Omaha Ins. Co., Case
No. 21-cv-00674 (E.D. Va. filed Dec. 30, 2021); Jones v. Mutual of Omaha Ins.
Co., Case No. 22-cv-00905 (D. Md. filed Apr. 13, 2022); Dobronski v. Family First
Life LLC, et al., Case No. 22-cv-12039 (filed Aug. 31, 2022); Bryant v. Mutual of
Omaha Ins. Co., Case No. 22-cv-01397 (E.D. Va. filed Dec. 6, 2022); Dobronski v.
United of Omaha Life Ins. Co., Case No. 23-cv-10257 (E.D. Mich. Feb. 1, 2023);
Bryant v. Mutual of Omaha Ins. Co., Case No. 23-cv-00414 (E.D. Va. filed Mar.
28, 2023); Van Baalen v. Mutual of Omaha Ins. Co., Case No. 23-cv-00416 (D.
N.M. filed May 12, 2023); Aguilar v. Mutual of Omaha, Case No. 23-cv-03988
(S.D. Tx. filed Oct. 19, 2023); Collins v. Mutual of Omaha Ins. Co., Case No. 23-
cv-62398 (S.D. Fla. Dec. 26, 2023).



Case 2:25-cv-10169-NGE-DRG ECF No. 27, PagelD.320 Filed 06/09/25 Page 8 of 58

consumers regarding United’s insurance products, United engages in deliberate
ignorance and feigns a lack of knowledge of same in order that United may reap the
substantive and lucrative financial profits resultant from the sale of its insurance
products. [ECF No. 20, PagelD.214, q 92].

In the FAC, Plaintiff identifies fourteen (14) specific telephone calls received
which were violative of the TCPA and state consumer protection laws. [ECF No. 20,
PagelD.216-230, 99 98-195]. The 14 calls alleged are all traceable to the sale of
United’s insurance products. Plaintiff’s telephone number is listed on the National
Do Not Call Registry (“NDNCR”). [ECF No. 20, PagelD.203, 9 39]. The callers
utilize automated telephone dialing systems in order to initiate calls to consumers en
masse [ECF No. 20, PagelD.212,9 77]. The callers do not scrub their telephone lists
against the NDNCR. [ECF No. 20, PagelD.213, 9 85]. The callers will manipulate the
caller identification feature to display bogus telephone numbers, and the callers will
identify with fake business names, all in an effort to evade TCPA liability. [ECF No.
20, PagelD.212, 4 79]. In addition, prior to the 14 telephone calls identified in the
Complaint, Plaintiff had received several uninvited telemarketing calls from the same
lead prospector attempting to solicit final expense life insurance products to Plaintiff.
[ECF No. 20, PagelD.231, 9 198]. The formal discovery process is expected to yield

information to tie United and its other co-defendants and additional TCPA-violative
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calls. [ECF No. 20, PagelD.230-231, 9 196].

United takes umbrage with the fact that Plaintiff successfully identified United
as the seller and cries foul because Plaintiff successfully ensnared United resultant
from United’s participation in the illegal telemarketing scheme. United laments
because Plaintiff has pursued TCPA lawsuits against other persons who have
hounded Plaintiff with unconsented telemarketing calls to Plaintiff’s telephone
numbers appearing on the NDNCR. [ECF No. 21, PagelD.257]. (“Plaintiff’s
Complaint is part of a serial pattern of over thirty-five complaints he has filed in the
Eastern District of Michigan in the last five years alleging violations of the TCPA and
similar statutes.”) While Movants are understandably frustrated by Plaintiff’s
efficacy, he is doing exactly what Congress intended — enforcing the law. See
Universal Underwriters Ins. Co. v. Lou Fusz Auto. Network, Inc.,401 F.3d 876, 881
(8th Cir. 2005) (recognizing that private right of action under TCPA demonstrates
Congressional intent to incentivize aggrieved parties to act as “private attorneys
general”). If United did not want to risk getting sued, then United should not have
participated in TCPA-violative misconduct!

LEGAL STANDARD

A. FED.R. CIV.P. 12(b)(1)

Fed. R. Civ. P. 12(b)(1) provides for the dismissal of an action for lack of
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subject matter jurisdiction.” Cartwright v. Garner,751 F.3d. 752,759 (6th Cir.2014).
A Rule 12(b)(1) motion for lack of subject matter jurisdiction can challenge the
sufficiency of the pleading itself (facial attack) or the factual existence of subject
matter jurisdiction (factual attack). /d. A facial attack goes to the question of whether
the plaintiff has alleged a basis for subject matter jurisdiction, and the court takes the
allegations of the complaint as true for purposes of Rule 12(b)(1) analysis. /d.

B. FED.R. CIV. P. 12(b)(6)

In assessing a motion to dismiss under Rule 12(b)(6), this court construes the
complaint in the light most favorable to the plaintiff, accepts the plaintiff's factual
allegations as true, and determines whether the complaint “contain[s] sufficient
factual matter, accepted as true, to state a claim to relief that is plausible on its face.”
Ashcroft v. Igbal, 556 U.S. 662, 129 S.Ct. 1937, 1949, 173 L.Ed.2d 868 (2009)
(internal quotation and citation omitted); Inge v. Rock Financial Corp.,281 F.3d 613,
619 (6th Cir., 2002). In assessing whether a plaintiff has met his burden, the Court
accepts as true the plaintiff's well-pleaded factual allegations and draws all reasonable
inferences in the light most favorable to the plaintiff. See Directv, Inc. v. Treesh, 487
F.3d 471,476 (6th Cir., 2007); see also Heyne v. Metro. Nashville Pub. Sch., 655 F.3d
556, 562—63 (6th Cir., 2011). The defendant has the burden of showing that the

plaintiff has failed to state a plausible claim for relief. Taylorv. City of Saginaw, 922

10
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F.3d 328,331 (6" Cir.). However, ordinarily “if the requisite allegations are not in the
complaint and a motion to dismiss for failure to state a claim upon which relief may
be granted is made under Rule 12(b)(6), the pleader should be given the opportunity
to amend the complaint, if [he or she] can, to show the existence of the missing
elements.” Walkerv. Shermeta, Adams, Von Allmen, PC,623 Fed.Appx. 764, 768 (6™
Cir., 2015).

ARGUMENT

I. WHETHER PLAINTIFF HAS STANDING TO PURSUE HIS
CLAIMS AGAINST UNITED

United argues that Plaintiff does not have standing under Article III. [ECF No.
21, PagelD.263-264]. United argues that Plaintiff “invites these phone calls for the
purposes of manufacturing and prosecuting TCPA claims.” [ECF No. 21,
PagelD.265]. United laments that Plaintiff ““ uses ‘sophisticated telephone answering
and recording equipment’ to record calls and sets a ‘canary trap’ by providing false
names and information to persons....” [ECF No. 21, PagelD.265-266].

Under the TCPA, ““a violation occurs upon the initiation of the call.” Lucas v.
Telemarketer Calling From (407) 476-5680, 2013 WL 4536872, at *3 (S.D.Ohio,
2013) (Emphasis as in original.). Express consent is not an element of a plaintiff's
prima facie case but is an affirmative defense for which the defendant bears the

burden of proof. Van Patten v. Vertical Fitness Group, LLC, 847 F.3d 1037, 1044

11
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(9" Cir. 2017). United does not controvert the quintessential fact that at no time has
Plaintiff provided consent for United or its agents to initiate telemarketing calls to
Plaintiff’s telephone number. [ECF No. 20, PagelD.205-207, 49 45-55]. Indeed, the
uncontroverted facts establish that Plaintiff gave notice to the World that he did not
want to receive telemarketing calls by listing his telephone number on the National
Do Not Call Registry. [ECF No. 20, PagelD.204, 9 41]. Further, at no time has
Plaintiff released his phone number to any of the Defendants in order to have given
invitation or permission to be called at that number. [ECF No. 20, PagelD.205-206,
9 50].

“Consent cannot be ‘presumed.” The TCPA and the Commission’s rules
plainly require express consent, not implied or ‘presumed’ consent.” In re Rules and
Regulations Implementing the TCPA, 30 FCC Rcd. 7961, 7991, 2015 WL 4388780,
at *20, 9 53 (2015). (Emphasis as in original.) The TCPA clearly requires that
consumers opt in before they can be contacted. /d., 30 FCC Rcd. at 8004, 2015 WL
4387780 at *29, 4 80. The TCPA places no affirmative obligation on a called party
to opt out of calls to which he or she never consented; the TCPA places responsibility

on the caller alone to ensure that he or she has valid consent for each call made. /d,

q31.

The FCC has declared that a necessary element for a person to provide

12
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“consent” is that the person must knowingly and voluntarily provide the telephone
number at which they are authorizing telemarketing calls to be received at. In re
Rules and Regulations Implementing the TCPA, 7 FCC Rced. 8752, 8769, 1992 WL
690928, at *11, 931 (1992). For example, capturing a caller’s telephone number by
a Caller ID or ANI device cannot be considered consent to receive telemarketing
calls. 1d.

Individual litigants such as Plaintiff are expressly authorized to act as “private
attorneys general” enforcing the TCPA. Mey v. Venture Data, LLC, 245 F. Supp. 3d
771,784 (N.D. W. Va. 2017) (quoting Universal Underwriters Ins. Co. v. Lou Fusz
Auto. Network, Inc., 401 F.3d 876, 881 (8th Cir. 2005)). In this context, the Federal
Trade Commission and numerous courts have endorsed plaintiffs posing as interested
consumers in order to identify the source of a call. See, e.g., Federal Trade
Commission v. Lifewatch Inc., 176 F. Supp. 3d 757, 771 (N.D. III. 2016)
(“[TJelemarketers’ admissions are not rendered invalid just because [consumer]
(successfully) tricked them into (truthfully) revealing that they sold products for
Lifewatch.”); see also Hossfeld v. Allstate Insurance Co., 726 F.Supp.3d 852, 874
(N.D.I1., 2024) (holding that where plaintiff feigned interest in insurance quotes and
gave false names in an effort to gather information to cause the calls to stop, this

conduct did not evince plaintiff’s consent to further calls or transform plaintiff’s

13
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injury into a self-inflicted one; the injury to plaintiff was completed when defendant
placed each call to plaintiff’s phone number, thereby intruding upon his peace and
attention and, as the regulation states, failing to honor his request not to be called by
defendant.).

United highlights that Plaintiff poses as an interested consumer in order to
learn the identity of the offending caller. The fact that Plaintiff plays along with
telemarketers to find out who they really are in not as devious as United suggests.
Shelton v. National Gas & Electric, LLC,2019 WL 1506378, at *5 (E.D.Pa., 2019).
But these additional communications follow Plaintiff first suffering an injury
cognizable under the TCPA. For TCPA purposes, the point is that the caller initiated
the offending call in the first place. And courts, both within this Circuit and outside,
have rejected the argument that a plaintiff who poses as an interested consumer
negates standing under the TCPA. See, e.g., Abramson v. Oasis Power LLC, No.
2:18-CV-00479, 2018 WL 4101857, at *6 (W.D. Pa. July 31, 2018), report and
recommendation adopted, No. CV 18-479, 2018 WL 4095538 (W.D. Pa. Aug. 28,
2018); Cunningham v. Rapid Response Monitoring Servs., Inc., 251 F. Supp. 3d
1187, 1195 (M.D. Tenn. 2017). Assuming that Plaintiff has previously sought
additional information from a telemarketer in order to identify it, such conduct is

merely part of enforcing the TCPA. See, e.g., Perrong v. Victory Phones LLC, 2021

14
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WL 3007258, at *5 (E.D.Pa., 2021). The injury which confers statutory standing
exists regardless of the fact that Plaintiff’s name has previously appeared on the left
side of the “v.” Plaintiff’s decision to pursue his rights under the TCPA “should not
negate otherwise privacy interests simply because [he] may be motivated to sue by
the TCPA's damages provisions.” Abramson v. QOasis Power LLC, No.
2:18-CV-00479, 2018 WL 4101857, at *5 (W.D. Pa. July 31, 2018), report and
recommendation adopted, No. CV 18-479, 2018 WL 4095538 (W.D. Pa. Aug. 28,

2018).

The following language is compelling from a district court analyzing a similar
motion to dismiss to the extent that the defendants argued that the plaintiff was a
“professional TCPA plaintiff” who filed numerous suits under the TCPA and suffered
no real injury because he essentially welcomed the communications:

“The calls show that Cunningham appears to have been
very good at eliciting information from the callers that he
could later use in this lawsuit, which the RRMS
Defendants suggest demonstrates that he was cultivating a
TCPA claim. Cunningham's Second Amended Complaint,
though, openly admits that the reason he eventually
accepted one of the calls was “to ascertain the identity of
the party placing” them, and Cunningham has explained
his sleuthing in significant detail himself... His later
pleadings are entirely straightforward that he was in fact
cultivating a claim... (‘The only reason why the Plaintiff
faked interest in the calls was to identify the seller of
goods/services that was behind the calls.”))... [1]t is safe to
say that, when the telemarketers in this case called a phone

15
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belonging to Cunningham, they — presumably unwittingly

— found themselves in the sights not of an ordinary

hapless consumer, but a seasoned plaintiff, likely primed

and ready to take them to court if their actions violated the

TCPA. Nothing in the Constitution, though, requires a

plaintiff to be a naif. Litigation is not college athletics:

there is no ‘amateurs only rule.” “
Cunningham v. Rapid Response Monitoring Servs., 251 F. Supp. 3d 1187, 1194-95
(M.D. Tenn. 2017); see also Mey v. Venture Data, LLC, 245 F. Supp. 3d 771, 783
(N.D.W. Va. 2017) (“It 1s true that the plaintiff has brought a number of TCPA cases.
It is further true that she has telephone answering and recording equipment which is
more sophisticated than that of the average consumer. It is not true that she seeks to
receive such calls. She does nothing to attract the calls; in fact, her telephone number
is listed on the National Do Not Call Registry. Rather, she uses her equipment to
record and document TCPA calls when they do occur. This does not deprive the
plaintiff of standing any more than the purchase of a burglar alarm would indicate
that the homeowner wanted her house to be broken into.”).

United argues that this Court should follow adopt the logic in Leyse v. Bank of

Am., Natl’l Ass’n., No.20-cv-117128,2020 WL 1227410 (D. N.J. 2020) and Stoops
v. Wells Fargo Bank, N.A., 197 F. Supp. 3d 782, 800 (W.D. Pa., 2016) to conclude

that Plaintiff lacks Article III standing. However, other judges in this District, under

almost identical circumstances, have declined to follow both Leyse and Stoops. See,

16
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e.g., Dobronski v. Family First Life, LLC, 2024 WL 1342668, at *5 (E.D.Mich.,
2024); Dobronski v. Family First Life, LLC, 2024 WL 575858, at *7 (E.D.Mich.,
2024).

As the Seventh Circuit has explained, the TCPA responds to the “pestilence of
robocalls, scam calls, and texts pinging our attention away.” Craftwood 11, Inc. v.
Generac Power Sys., Inc., 63 F.4th 1121 (7th Cir. 2023); see also Barr v. Am. Ass'n
of Political Consultants, Inc.,591 U.S. 610, 140 S. Ct. 2335, 234445, 207 L.Ed.2d
784 (2020) (opinion of Kavanaugh, J.); Patriotic Veterans, Inc. v. Zoeller, 845 F.3d
303, 305-06 (7th Cir. 2017).

II. WHETHER PLAINTIFF FAILS TO STATE A CLAIM AGAINST
UNITED UNDER THEORIES OF DIRECT OR VICARIOUS
LIABILITY
A. Direct Liability

United argues that “Plaintiff has not alleged that United made any
telemarketing calls and, therefore, United cannot be directly liable.” [ECF No. 21,
PagelD.270]. United conveniently overlooks Call 11 alleged in the FAC, wherein the
calling telemarketer identified himself as “David Harrison with Mutual of Omaha.”
[ECF No. 20, PagelD.228, 9 180].

B.  Vicarious Liability

Asto the other calls alleged in the FAC, although United may not have directly

17
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initiated the telemarketing calls alleged, the FCC has declared that such defendants
still “may be held vicariously liable . . . for TCPA violations . . . under a broad range
of [federal common-law] agency principles, including not only formal agency, but
also principles of apparent authority and ratification.” Keating v. Peterson's Nelnet,
LLC, 615 Fed.Appx. 365, 371 (6" Cir. 2015). As the FCC explained:

The classical definition of “agency” contemplates “the
fiduciary relationship that arises when one person (a
‘principal’) manifests assent to another person (an ‘agent’)
that the agent shall act on the principal's behalf and subject
to the principal's control.” Potential liability under general
agency-related principles extends beyond classical agency,
however. A principal may be liable in circumstances where
a third party has apparent (if not actual) authority. Such
“[a]pparent authority holds a principal accountable for the
results of third-party beliefs about an actor's authority to
act as an agent when the belief is reasonable and is
traceable to a manifestation of the principal.” Other
principles of agency law may support liability in particular
cases. For example, a seller may be liable for the acts of
another under traditional agency principles if it ratifies
those acts by knowingly accepting their benefits. Such
ratification may occur “through conduct justifiable only on
the assumption that the person consents to be bound by the
act's legal consequences.”

In re Dish Network, LLC, 28 FCC Rcd. 6574, 6586-87 (May 9, 2013).
First, we have actual authority. Actual authority may be express or implied.

Bergin Fin., Inc. v. First Am. Title Co., 397 Fed.Appx. 119, 124 (6th Cir. 2010).

United expressly bestowed actual authority upon Daraujo by licensing her as an agent

18
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to market United’s insurance products. [ECF No. 20, PagelD.211, 9 75].

Second, as to apparent authority, United cloaked Daraujo and the telemarketers
with apparent authority when United sent an email and signed insurance application
to Plaintiff’s controlled email. [ECF No. 20, PagelD.218,9112]. A copy of the email
and application are attached hereto at EXHIBIT 1. This was followed by another
email from United recognizing Plaintiff (under the faux name) as a customer. [ECF
No. 20, PagelD.218, q 115]. See EXHIBIT 2, attached hereto.

C.  Whether Plaintiff’s Allegations are Insufficient Given the
Law Governing Pleading Vicarious Liability

United argues that “Plaintiff’s Complaint fails to allege the sort of facts
necessary to establish that the individual defendants were acting as United’s agent .
..” [ECF No. 21, PagelD.273].

In the Complaint, Plaintiff pleads a concert of action between United, Daraujo,
and Doe Telemarketer. [ECF No. 20, PagelD.211, 4 74]. Iftwo persons act in concert
with a common design or purpose and one of them commits a wrongful act injuring
a third party, the person acting in concert with the wrongdoer is liable for the injury
under a concert of action theory. Gaufin v. Valind, 268 Mich. 269,256 N.W. 335,336
(1934). In either case, the defendant's embrace of the actor's purpose or design —
whether by agreement or by action — renders the defendant liable for the underlying

tort. El Camino Resources, Ltd. v. Huntington Nat. Bank, 722 F.Supp.2d 875,

19
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900-901 (W.D.Mich., 2010).

The Federal Communications Commission has clarified that sellers may be
held vicariously liable for violations of the TCPA by third-party telemarketers that
initiate calls to market the seller’s products or services, declaring as follows:

“[A] company on whose behalf a telephone solicitation is

made bears the responsibility for any violation of our

telemarketing rules and calls placed by a third party on

behalf of the company are treated as if the company itself

placed the call.”
In re Rules and Regulations Implementing the TCPA, 20 FCC Rcd. 13664, 13667,
2005 WL 1981564, at *3, 9 7 (2005). A seller may be liable for violations by its
representatives under a broad range of agency principles, including not only formal
agency, but also principles of apparent authority and ratification. /n re Dish Network,
28 FCC Rcd. 6574, 6584,2013 WL 1934349, at *9, 9 28 (2013). Apparent authority
may be supported by evidence that the seller allows the outside sales entity access to
information and systems that normally would be within the seller's exclusive control,
including: access to detailed information regarding the nature and pricing of the
seller's products and services or to the seller's customer information. In re Dish
Network, LLC, 28 FCC Rcd. 6574, 6592, 2013 WL 1934349, at *15, 9 46 (FCC,

2013).

Apparent authority is the power held by an agent or other actor to affect a

20
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principal's legal relations with third parties when a third party reasonably believes the
actor has authority to act on behalf of the principal and that belief is traceable to the
principal's manifestations. Restatement (Third) Of Agency § 2.03 (2006). Apparent
authority holds a principal accountable for the results of third-party beliefs about an
actor's authority to act as an agent when the belief is reasonable and is traceable to a
manifestation of the principal. /d., comment c. As to the third person, apparent
authority when present trumps restrictions that the principal has privately imposed on
the agent. Id. The relevant appearance is that the principal has conferred authority on
an agent. Id. Apparent authority is distinct from the circumstances of an agency
relationship known to agent and principal, which may not be observable by a third
party, even though the course of dealing between agent and principal will often be
observed at least in part by third parties. Id. A principal may not choose to act
through agents whom it has clothed with the trappings of authority and then
determine at a later time whether the consequences of their acts offer an advantage.
1d. The FCC has expressly recognized these indicia of apparent authority as a basis
for vicarious liability. In re Dish Network, LLC, 28 FCC Rcd. 6574, 6586,2013 WL
1934349, at *11, 934 n.102 (2013).
The FCC has held:

“IW]e see no reason that a seller should not be liable under
those provisions for calls made by a third-party
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telemarketer when it has authorized that telemarketer to
market its goods or services. In that circumstance, the
seller has the ability, through its authorization, to oversee
the conduct of its telemarketers, even if that power to
supervise is unexercised.”

[1d., 28 FCC Rcd. at 6593, 2013 WL 1934349, at *15, 9 47].

Daraujo is an authorized agent of United. [ECF No. 20, PageID.211, 9 75].
Indeed, the public records of the Michigan Department of Insurance and Financial
Services clearly show that United has appointed Daraujo as an agent of United
authorized to market insurance products on United’s behalf in Michigan. See
EXHIBIT 3, attached hereto.

In his Complaint, Plaintiff has pled that United further facilitates the concert
of'action by providing Daraujo and Doe Telemarketer with use of United’s trade mark
and access to United’s computer systems for product and pricing information and
direct input of application forms. [ECF No. 20, PagelD.214, 9 91]. United knew (or
reasonably should have known) of the overall scheme and that the insurance
applications being received have been obtained through use of unlawful
telemarketing methods. [ECF No. 20, PagelD.214-215, 9 92]. United is well aware
of'the overall scheme, as United has been sued by multiple plaintiffs on multiple prior

occasions wherein the identical scheme was followed. [ECF No. 20, PagelD.215, 9

93].
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In another case involving this same Plaintiff, United was previously presented
with this same issue, and therein tendered a motion to dismiss advancing the same
arguments that its raises here. In that case, the court had no problem finding that
United was vicariously liable for the conduct of its agent and telemarketer, explaining
as follows:

“The Court finds that Dobronski has sufficiently alleged

vicarious liability as to the insurance companies.

Dobronski alleges that the insurance companies were “each

well aware that FFL and its agents engage in illegal

telemarketing to sell their respective insurance products.”

He alleges that they nonetheless ‘len[t] support to the

illegal telemarketing activities’ by giving agents access to

their computer systems and the authority to use the

company's trademark and service market,” and by mailing

applications and policies to Dobronski after his calls with

the agents . . . These allegations are sufficient to allege

apparent authority or ratification at the pleading stage.”
Dobronskiv. Family First Life, LLC,2024 WL 1342668, at *10 (E.D.Mich., Mar. 29,
2024) (citations omitted). Likewise, other courts in this District have similarly held.
See Dobronski v. Tobias & Associates, Inc., _ F.Supp.3d ,2025 WL 747867, at
*12 (E.D.Mich., 2025) (“Consumer sufficiently alleged vicarious liability as to life
insurer for supporting and facilitating scheme with insurance distributor and agents
for telephone solicitation of life insurance products in violation of Telephone

Consumer Protection Act (TCPA), prohibiting telephone solicitation to residential

telephone subscriber on national do not call (DNC) registry; consumer alleged that
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insurer provided distributor and agents access to insurer's computer systems for
pricing, ability to enter data into insurer's systems, authority to use insurer's trade
name and trademark or service mark, and authority to market insurer's products, and
that during solicitation call consumer received email from insurer with life insurance
application and agent’s electronic signature.”). At this stage of this case, these
allegations are sufficient for a showing of apparent authority or ratification. /d.

III. WHETHER COUNTS I - XVI EACH INDIVIDUALLY FAIL TO
STATE A CLAIM FOR RELIEF

A.  Counts I through XI

United argues that Counts | through XII must be dismissed with respect to
United because Plaintiff: (1) does not have Article I1I standing; (i1) cannot sustain the
claim; and (iii) cannot sufficiently plead that United was either directly or vicariously
liable for the subject calls. [ECF No. 21, PagelD.279]. Each of these arguments has
been addressed, supra, and need not be repeated here. United, Daraujo, and their
presently-unidentified third-party call center are engaged in a concerted scheme to
market final expense insurance. [ECF No. 20, PagelD.211, 9 74]. Whenever two or
more persons commit tortious acts together, each become subject to liability for the
acts of the others, as well as for his own acts. El Camino Resources, Ltd. v. Huntington
Nat. Bank, 722 F.Supp.2d 875, 901 (W.D.Mich., 2010) citing Restatement (Second)

of Torts § 876 cmt. a (1977). Based on the amended complaint, Plaintiff seeks to hold
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all Defendants vicariously liable for the call centers’ and agents’ actions, and to hold
Defendants liable for all calls and for all counts. Other courts have not found this
problematic. See Dobronski v. Tobias & Associates, Inc., 2025 WL 747867, at *4
(E.D.Mich., 2025).

In a footnote, United recites that “these sections were promulgated under a
provision of the TCPA that only afford a private right of action to Plaintiffs that can
plead they ‘received more than one telephone call within any 12-month period by or
on behalf of the same entity.” ” [ECF No. 21, PagelD.279, n. 4]. Plaintiff’s FAC
details allegations as to no less than 14 telephone calls which are all plausibly tied
together as part of the scheme. This is sufficient at the pleading stage.

B. Counts XIII, XIV and XVI

United argues that Counts XIII, X1V, and XVI “should all be dismissed as
Plaintiff fails to state a claim against United under the MHSSA, MTCCCA, and
MCPA because ‘[a]gency law in Michigan mirrors federal law’ and, as described
above he fails to plead direct or vicarious liability.” ” [ECF No. 21, PagelD.279-280].
The issues of direct and vicarious liability have been addressed, supra, and need not
be repeated here.

C. Count XV
United argues that “Count XV alleges violation of the FTSA but does not

mention United or make any allegations against United.” [ECF No. 21, PagelD.280].
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Count XV is predicated on Calls 1 through 5 alleged in the FAC. [ECF No, 20,
PagelD.239,9251]. United is expressly referenced in the allegations regarding Call
1. [ECF No. 20, PagelD.217, q 105; PagelD.217-218, 9 109; PagelD.218, 9 112;
PagelD.218-219, 4 116]. United fails to acknowledge that Plaintiff has alleged a
concert of action. [ECF No. 20, PagelD.211, 9 74]. Persons that commit tortious acts
in concert each become subject to liability for the acts of the others, as well as for his
own acts. El Camino Resources, Ltd., supra. All those who, in pursuance of a
common plan to commit a tortious act actively take part in it and further it by
cooperation or request, or who lend aid or encouragement to the wrongdoer, or who
ratify and adopt the acts done for their benefit, are equally liable with him. Wrobbel
v. International Broth. of Elec. Workers, Local 17, 638 F.Supp.2d 780, 794
(E.D.Mich., 2009).

IV.  WHETHER PLAINTIFF’S CLAIM FOR WILLFULNESS
WARRANTS TREBLE DAMAGES UNDER THE TCPA

United argues that Plaintiff fails that Plaintiff fails to state a claim for
willfulness to warrant treble damages under the TCPA. [ECF No. 21, PagelD.280].
The TCPA provides that “if the court finds that the defendant willfully or
knowingly” violated the subsection or the regulations prescribed under the the

subsection, the court may “increase the amount of the award to an amount equal to

not more than 3 times the amount available....” 47 U.S.C. §§ 227(b)(3), (¢c)(5).
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Plaintiff has alleged that United’s actions were both willful and knowing.
United knew (or reasonably should have known) of the overall scheme and that the
insurance applications being received from their authorized agents, such as Daraujo,
have been obtained through the use of unlawful telemarketing methods, and that the
authorized agents have falsely certified same, but United elects to consciously
disregard or engage in wilful blindness or deliberate ignorance to said illegal conduct
due to the financial benefits United reaps from same. [ECF No. 20, PagelD.214-215,
9192].

Asthe FAC alleges, numerous of the telephone calls initiated failed to transmit
accurate caller identification information, thus preventing parties from being able to
readily identify the caller party or to be able to make a do-not-call demand to the
caller [ECF No. 20, PagelD.237, 9 240]. Such conduct was willful as it required
deliberate action to manipulate the telephone network to display other than the correct
caller identification information.

United at all times had the ability to curtail the illegal activity, and could have
at any time suspended Daraujo and the third-party telemarketers access to United’s
computer systems or from marketing Omaha’s insurance products. /d. This lawsuit
was initiated on January 17, 2025. Yet, review of MDIFS records done this date -

nearly five months after the initiation of this lawsuit - show that Daraujo remains an
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agent authorized by United to market United’s insurance products. See Exhibit 3.
United has been sued by multiple plaintiffs (including by this Plaintiff) on multiple
prior occasions for the identical scheme, but United takes no action to curtail the
unlawful telemarketing methods or to terminate the producing agents, because United
chooses to play ostrich and prioritizes profits over compliance with consumer
protection laws. [ECF No. 20, PagelD.215, § 93].
CONCLUSION
WHEREFORE, the premises considered, Plaintiffrespectfully requests that this
Court enter its order that Defendant United of Omaha Life Insurance Company’s
Motion to Dismiss Plaintiff’s First Amended Complaint Under FRCP 12(b)(1) and
12(b)(6) [ECF No. 20] be DENIED.
Respectfully submitted,

ok Wo tbr ol

Dated: June 9, 2025

Mark W. Dobronski

Post Office Box 99

Dexter, Michigan 48130-0099
Telephone: (734) 641-2300

Email: markdobronski@yahoo.com
Plaintiff In Propria Persona
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CERTIFICATE OF SERVICE

I hereby certify that on June 9, 2025, I electronically filed the foregoing
Plaintiff’s Response in Opposition to Defendant United of Omaha Life Insurance
Company’s Motion to Dismiss Plaintiff’s First Amended Complaint Under FRCP
12(b)(1) and 12(b)(6) with the Clerk of the Court via the Court’s Pro Se Document
Upload utility, which will send notification of such filing to all counsel of record via
the CM/ECF system, and additionally served the pro se party by sending same in a
sealed envelope, with first class postage fully prepaid thereupon, and deposited in the
United States Mail, addressed as follows:

Alexis Francis Daraujo

462 Pent Street
Tarpon Springs, Florida 34689-4028

Prowh W Db ls,

Mark W. Dobronski
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION
MARK W. DOBRONSKI, Case No. 25-cv-10169
Plaintiff, Honorable Nancy G. Edmunds
United States District Judge
V.
Honorable David R. Grand
ALEXIS FRANCIS DARAUJO, United States Magistrate Judge
etal.,
Defendants.
INDEX OF EXHIBITS
EXHIBIT 1: Email from Mutual of Omaha dated January 9, 2025 at 3:58 P.M.
including Individual Life Insurance Application
EXHIBIT 2: Email from Mutual of Omaha dated Jnauary 14, 2025 at 7:53
AM.
EXHIBIT 3: Michigan Department of Insurance and Financial Services,

License Search re: Alexis Francis Daraujo
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Bruce, your feedback matters

From: Mutual of Omaha (emailmarketing@e.mutualofomaha.com)
To:  redbaron2023@yahoo.com
Date: Tuesday, January 14, 2025 at 07:53 AM EST

6‘3‘ MutuarOmana

Your Feedback Matters
Customer Survey

Thank you for choosing Mutual of Omaha for your insurance needs.

Please take a moment and let us know how we are doing. Your feedback

on your recent experience will help us improve. The survey should only

take a few minutes to complete.

Thank you for your valuable time and feedback.

Privacy Policy Terms of Use View Web Version f ’ > ] in

© 2019 Mutual of Omaha Insurance Company. All rights reserved.
3300 Mutual of Omaha Plaza | Omaha, NE 68175 US

Manage Email Preferences or Unsubscribe
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Agent Detail

Name: ALEXIS FRANCIS D-ARAUJO
System ID#: 1347413

NPN: 20808031

Status: Active

Demographics

Business Address

Business Address:

8318 CORAL CREEK LOOP

HUDSON, FL 34667

Business Phone: 727-266-2567

Business Fax:

Business Email: DARAUJOHEALTHSOLUTIONS@GMAIL.COM
Website:

Mailing Address

Mailing Address:
HUDSON, FL 34667

Other Names Used

License Information

Qualifications
Agency Associations
Appointments
Showing 6 to 9 of 9 entries Filter:
Results Filter Text
Show
5 v Previous 1 2 Next
entries
Appointer NAIC # Appointment Type Status Status Date
Meridian Health Plan of Michigan, Inc. 52563 Accident and Health Active 04/23/2025
UNITED OF OMAHA LIFE INSURANCE COMPANY 69868 Accident and Health Active 12/26/2024
UNITED OF OMAHA LIFE INSURANCE COMPANY 69868 Life Active 12/26/2024

UnitedHealthcare Community Plan, Inc. 95467 Accident and Health Active 04/20/2025
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